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. . .  . . .  I. GENERATIONOF.MATTER . .  

. . .  . .  

. The &t& arose h m  a complaint filed by George D. Weber ("Complainad') alleging . . .  
. .  

that Bwhanan ReConn, Inc., ("the Committee") and Angela M. Bwhanan, as treasurer 

(coll&vely . .  "Respondents"), violated proii@ns of the Federal Election Camp&gn Act of 1971 ,. . 

as amded ("the Act") in coxmection with an elktmnic mail solicitation of contributions that 

. . 

allegedly did not contain a discli&. Rapo&& yere &fi&dfthk-bbh@raifit bn JhU'w. . .e. . .  .*A . ' .. --* 
10,2000, and a response was received. On March 28,2000, the complainant filed supplemental 

idormation concerning a second e--1 solicitation by Buchanan Reform, Inc.; this infixmation 

was also supplied to the Committee. 
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II. FACTUAL AND LEGAL ANALYSIS 
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2 A. TheLaw 

3 
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Pursuant to 2 U.S.C. 6 441d(a)(l) aqd 11 C.F.R 0 110.1 l(a)(l), whenever the authorized 
: E .  

-ittee of a candidate, or its agent, pays for comm~cations expressly advocatixig the election or 

5 defeat of a clearly identified federal candidate, or soliciting any contribution, through any 

6 

7 

broadcasting station, newspaper, direct mailing, or other type of general public advertising, such 

communications must contain disclaimem that “shall clearly state that the communication has been 
3) lo 
d? 
.m 
... 
.‘? 
ul 8 paid for by such.authorized political commiffee . . . .” 

A disclaimer notice rndt be clearly and conspicuously displayed. 11 C.F.R. 6 1 10.1 l(a)(S). f = J 9  
IL 
-.. 

10 

11 

T‘p ‘.. .*-  

It need not appear on the first page of a communication, assuming there is more than one page. 

11 C.F.R 6 110.1 l(a)(S)(i). If, however, the contents of a communication consist of several pieces 

that can be distributed separately, each such component must c 8 ~ y  a disclaimer. 11 C.F.R. 

0 
I 

Ill 
i --- 

13 0 1 10.1 (a)@)(@. 

The Commission has determined that sites on the World Wide Web constitute general public 
. .  

14 

15 

16 

politicaladvertisingfbrpurposesof 2U.S.C. pl4ldaud11 C.F.R§ llO.ll,andthusexpress 

advocacy communications or solicitations for contributions made over the web require disclaimm. 

17 

18 

Advisory Opinion 1995-9. With regard to a requirement of disclaimers on electronic mail (“e- 

mail”) messages, the Commission hcluded this issue h its Notice of Inquiry and Request fbr 

19 Comments dated November 5,1999 pertaining to the formulation of regulations governing the use 

20 

21 

22 

of the Internet in federal campaigns. The Commission solicited comments “on whether them ere 

circumstances in which the disclaimer requirement should apply to electronic mail,” and, more 

specifically, on ‘%vhether list serves or other forms of electronic mail that are distributed to large 

numbers of recipients in bulk should be regarded as general public political advertisements h r  

. .. -. 
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which a disclaimer is required.” 64 Fed. Reg. 60,360,60,367-8 (1999). The issue of electronic 

mail disclaimers was not included in the more recexit Notice of Proposed Rulemaking entitled “The 
.. . 

3 Intemet and Federal Elections: Candidate-Related Material on Web Sites of Individuals, 

4 Corporations and Labor Organizations,” 66 Fed. Reg. 50,358 (2001). Thus, the Commission’s 

5 regulations at present do not address the issue of email-related disclaimers. 

h 6 . B. Complaint 

The Complainant originally alleged that respondents Buchanan Reform, Inc. and Angela M. 

B u c k  violated the Act when they solicited a $25450 contribution hm the complainant by 

means of an email message that lacked a proper disclaimer notice. The email Communication 

stated that it was h m  p&pr o ~ a t m 2 0 0 0 . ~  but no dischimer appeared. The complainant.had 

received the message on November 2 1 , 1999. This message requested a contribution for “Buchauau 
cu 

Reform’’ and directed contributoxs to “click On the lintr below to our’web site . . . .” It is not clear. 

h m  the copy of the message attached to the complaint that a hyperlink was in fact provided in that 
’-.. _./ 

13 

. ’ 14 the apparently intended hyperlink is not underlin& however, the “g0patg02000” web site address 

15 

16 

17 

18 

19 

was spelled out. ’ (See Attachment 1). 

Later, the Commission received supplemental infbrmation h m  the complainant that 

included a second email commbication hxn ‘bjb@buchananreform.km (Patrick J. Buchanan).” 

This latter Communication carried as its subj? line “A special message fiom Patrick J. Buchanaa,” 

and stated in the body: “What we need todiy is% financial contribution h m  you to immediately 

: 

. a  

20 

21 

22 

begin a highly targeted advertising outreach program to voters for whom campaign ref- is a key 

issue. . . . Please try to help with a contribution now by following the link below.” A hyperlink 

was indicated by the words “Click here.” This email message also did not include a disclaimer. 0 (See Attachment 2). 
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Attached to the complaint was a copy of Chapter 11 of the Commission’s 

Guide for Coneressional Candidates and Committees. The complainant had circled the sub- 

heading, “Fundraising on the Internet,” that was followed by: 

Campaign committees may solicit contributions over the Internet (considered a 
form of public political advertising) as long as the solicitation: 

Includes the proper disclaimer ’. . . . 
. Requests contributor information. 

C. Response . .  

The response submitted by counsel for the Committee on January 27,2000 stated: 

The email Mer submitted with Mr. Weber’s [original] campla.int is 
the h t  page of a two-page solicitation, the second page of which 
contains the appropriate disclaimer. .The recipient of the email 
solicitation cannot make a contribution without first viewing the 
second page. To make a contribution, the recipient is instructed to 
.activate a link prodded in the first page (htto://www.mi~atm 
2OOO.codcontribute~ which then displays the second page of the 
solicitation. The second page is attached. 

The attachment to the response to which counsel r e f d ,  (See Attachment 3), consisted of a 

document that in hard copy is two pages in length. The first page is a contribution form &om a web 

site with the address www.buchananrefom.c. The second page contains the fbllowing 

disclaimer language: “This web site is paid fbr by  Buchanan Reform Angela ‘Bay’ Buchanan 

Treasurer.” Counsel asserted that the disclaimer on this Committee web site page to which readers 

of the e-mail communication were directed met the requirements of the Commission’s regulations, 

which do not require a disclaimer on each page, or the h n t  page, of a multi-page communication. 

. 
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Counsel has not responded to the supplemental infoxmation submitted by the complainant in March, 

2000.’ 

Then is no idormation in either the complaint M the response about the costs associated 

with either of the two email communications at issue. 

D. Analysis 

This Office believes that, in the hyperlinked email/Intemet web site context, an email 

document should be considered to constitute one comm&ication and any document reachable via a 

hyperlink to constitute a separate communication. Section 110.1 l(a)(Sxii) of the Cammission’s 

regulations requires that separable parts ofa communication e a ~ h  contain their oWn disclaimer. 

Viewenhcipients of an amail communicatioh may elect not to go OII 

. .  . .  

. .  

a linked web site in order 

to obtaindditional idormation or.to make contributions, underlining the seppateness of the two 

communicatiuns and making it necessary that the initial &mail Communication stand by itself in 

teams of a disclaimer. Moreover, not all email systems permit “clickix&‘ to an htemet web site; 

there are indiyidds with email addtesses who do not have Unfettiered Inteet access. Thus, an 
, 

email document and a hyperlinked web site may be even more separable than two papef 

communications in that the recipient of an .email communication may or miy not have access to.the 

linked d ~ k e n t ,  or may elect not to utilize a link that does exist and thus never see a disclaimer. 

Given this degree of separateness, if an initial email communication contains's solicitation and/or 

Although Respondents have not actively a s d  that the hyperlink in the second email was to the same I 

web site page as that assertedly 1- to the first e-- presumrbly they would apply the same argument to the 
second email comamication at issue. . 0’ 
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1 express advocacys it should be required to carry a disclaimer of its own. See 2 USC 0 441d.2 

2 

3 

In addition, 11 C.F.R 0 1 10.1 l(a)(5) requires that disclaimers be clear and conspicuous. 

Disclaimers are not clear and conspicuous if they can be easily overlooked. Again, if it is necessary 

4 

5 

to go to a linked web site for a disclaimers such a disclaimer can be easily overlooked, especially if 

the hyperlink is not used at all. 

6 Both of the e-mail communications here at issue contained solicitations of contributions. , 

7 The first requested a contribution for ‘‘BBUChanan Reform,” while the second requested “a financial 

8 

9 

contribution” for a particular campaign program. Therefhe, there should have been disclaimers on 

each of these communications, notwithstanding hyperlinks to a web ite Cantaining a disclaimer. By 
. .  . .  

10 not including disclaimers on the e-mails, Buchanan Reform Inc. and its treesurer appear to have 

11 violated 2 U.S.C. 0 441d. 

This Office recommends that the Commissiob find reason to believe that Buchanan Refom 
.-. - 

f- 
L 

13 Xnc. and Angela M. Buchanan, as treasurer, Violated 2 U.S.C. 0 441d. Notwithstanding this 

14  recommendation, the Office recognizes that the costs of the e-mail communications at issue are not 

15 

16 

17 

known and that they could have been minimal and that the committee made some attempt to comply 

with the disclaimer requirements of the Act by including a disclaimer on the contribution form 

reached through the hyperlinks. Therefms 88 a matter of prosemtorial discretion this Office also 

’ 

2 Maaeover,inMUR4340,wherethewebsitcofacandidste’scloselyheld~ . coataiaeda 
hyperlink to the candidate’s committee’s web page and also resemd its readers to the committee’s web site where 
contriiutions were solicited, the Commission entered into a conciliation agremmt with both the cnrporaaion and the 
authorized committee that addressed violations of 2 U.S.C. 8 441d(a) by both respondents a~ a result of the lack of a 
dmchmcr on each of their respective web sites. Althoughthe Colrrmassuw 
in the c+se has since evolved, see Advisary Opinion 1999-17 and lwoposed 1 1 C.F.R 8 1 17.2 (hyperlinks h n  
corporate or labor organization web sites to candidate or committee web sites d d e r e d  contriiona or 
~ ~ o n l y u n d e r e n u m e r a t e d c i r c u m s t a n c e s ) , i t s c o n c l u s i o n e s ~ O t h c a e e d a O l e i m r ~  

’ S ~ w i t h ~ t o o t h e r ~  
. .  . .  

) UndiStuTbed. 
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recommends that the Commission take no fhther action, send a letter of admonishment, and close 

the file. 

III. RECOMMENDATIONS 

1. .Find reason to believe that Buchanan’ Reform Inc. and Angela M. Buchanan, as 
treasurer, violated 2 U.S.C. 0 441d, take no fbrther action and send a letter of 
admonishment. 

2. .Approve the appropriate letter. 

3. Close the file. 

Lawrence H. Norton 
Generalcounsel 
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Date B Y  RhondaJ.Vosdingh 
Associate General Counsel 
for Enfoment 

Mark D. Shonkwiler 
Assistant Geheral Counsel 

SMAssigned: Anne Weissenborn 
Stephanie Watson 
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